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RECENT CASES. 169 

Resulting Trust — When Arises — Parol Evidence — Statute of 
Frauds — Improvements as Consideration. — Seller v. Mohn, 16 S. E. 
Rep. 496 (W. Va.). One of the ordinary cases of resulting trusts 
is where one party takes the title, while another pays the consid- 
eration. The Supreme Court of West Virginia has somewhat 
extended the doctrine in this case. S made a written agreement 
with K, the owner of a certain tract of land, for its transfer to S, 
credit to be given him for a certain time for the purchase money. 
S thereupon took possession, and built a house and made other 
valuable improvements on it, but soon found himself unable to 
pay the price of the land. He therefore made a verbal agree- 
ment with M and R, who were to pay for the land, get a deed, 
and each have a one-third interest in it, — S to receive his third in 
consideration of the improvements he had made. M and R in 
fact agreed with K upon the price to be paid by them. But sub- 
sequently, without the knowledge of S, they bought the land and 
took a deed of the whole interest to themselves, disregarding any 
claim that S might have on the property. S therefore brought 
suit to have M and R declared trustees for him for his undivided 
third interest. Although he had paid no part of the real purchase 
money, and although his contract with M and R was merely ver- 
bal, still a parol contract was considered sufficient to support a 
trust implied by law, and his improvements on the land were held 
equivalent to the payment of a consideration. Furthermore, M 
and R's dealings were held to be in pursuance of their agreement 
with S. A decree declaring the trust for S was therefore 
granted. 

Impeachment of Verdict. — Chicago &° I. Coal Co. v. JfcDaniels, 32 
N. E. Rep. 728 (Ind.). In this case the misconduct of the jury is 
assigned as one of the reasons why a new trial should be granted. 
An affidavit was presented showing that the verdict was 
arrived at in this manner: That the jurors agreed that a vote 
should be taken and the different amounts voted by the jurors 
should be added together and the sum divided by twelve; that 
this quotient should be the amount of damages assessed against 
the defendant, and that this quotient was adopted as the damages. 
Counsel objected to the method of proof of the facts set forth in 
the affidavit, and asserted that the presumptions were that the 
verdict was arrived at in a lawful manner ; and since no one has a 
right to be in the jury-room during the deliberations of the jury, 
the one making the affidavit must disclose how he gained his 
information before the court will receive and consider it. The 
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court held that the affidavit stated as a fact that the quotient 
method was used in assessing the damages and that although 
some authorities "enunciate a doctrine which would exclude 
proof by affidavit in regard to the manner in which a verdict was 
arrived at without the affiant disclosing his means of information, 
this court has adopted a different rule which we think is the cor- 
rect one. " The presumption is that the affidavit is true, for it 
cannot be presumed that a person would made an affidavit charg- 
ing that an unlawful verdict has been rendered, and take the 
liability for making such an affidavit when the jurors could prove 
it to be untrue. The fact that the verdict is for $10,964.56 also 
supports the truth of, and is consistent with, the facts stated in the 
affidavit. 

Wills — Intent of Testator — Advancements. — Hammett et al. v. 
Hammett etal., 16 S. E. Rep. 293 (N. C). The section in question 
of the testator's will read as follows : ' ' That when all the assets 
of my estate have been sold and converted into money, as herein- 
before provided, * * *, and when all of the debts and of the 
expenses of the execution of this will and of the administration of 
my estate have been paid, then my said executors and executrix 
shall distribute the rest and residue of said assets among my chil- 
dren as follows : * * *. If it be found that any child has over- 
drawn his or her equal share of my estate, then he or she is to 
refund the excess to my said executors or executrix." The pay- 
ments here referred to were sums of money advanced by the tes- 
tator to his different children during his lifetime, and for which 
he had taken promissory notes, which, however, were not directed 
to be collected in the will. The only ground for the claim that it 
was the testator's intention that these payments should be treated 
not as advancements (to be kept unconditionally), but as loans, 
lay in the last clause of the above quoted section: " That if it be 
found that any child has overdrawn his or her share, he or she 
shall refund the excess * * *. " The whole estate as collected 
was insufficient to pay the debts, and therefore there was no 
residuum. As, however, this whole section of the will depended 
for its effect on the existence of a residuum, it was held to be 
mere surplusage, and the same as if stricken from the will. The 
clause referred to was therefore held inadmissible to prove the 
intention of the testator. 



